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17 June 2021 
 
 
The Honourable Stephen Dawson MLC 
Minister for Mental Health; Aboriginal Affairs; Industrial Relations 
12th Floor, Dumas House 
2 Havelock Street 
WEST PERTH   WA   6005 
Email:  Minister.Dawson@dpc.wa.gov.au  
 
 
 
Dear Minister 

Draft Aboriginal Cultural Heritage Bill 2020 (WA) 

Thank you for the opportunity to provide further submissions on the Consultation Draft 

Aboriginal Cultural Heritage Bill 2020 (WA) (ACH Bill). 

This submission is made jointly by the native title representative bodies / services providers 

(NTRBs / SPs) for Western Australia - Kimberley Land Council (KLC), Central Desert Native 

Title Services (CDNTS), Yamatji Marlpa Aboriginal Corporation (YMAC), Native Title 

Services Goldfields (NTSG), and South West Aboriginal Land and Sea Council (SWALSC).   

The parties to this submission each made detailed submissions on the ACH Bill to the 

Department of Planning, Lands and Heritage (DPLH) in October 2020.  While each of those 

submissions were based on the particular views of the members and constituents of those 

parties from all of the various regions of Western Australia, universal issues of concern for 

Aboriginal people and their representative organisations (including prescribed bodies 

corporate (PBCs)) across Western Australia were clearly articulated in those various 

individual submissions as being the following. 

1 Authority over control, management and protection of Aboriginal cultural heritage 

should vest solely in the owners of that cultural heritage, which in areas where 

determinations of native title have been made, are the native title holders. 

2 The ACH Directory is a culturally inappropriate device which forces people and 

entities entrusted with cultural knowledge to divulge that information to government, 

to the likely detriment of the owners of that cultural knowledge given the intended use 

of it for a ‘due diligence assessment’ by proponents. 

3 The ACH Bill is not sufficiently consistent with the Native Title Act 1993 (Cth). 

The positions put forward in these submissions are maintained and reflect the clear, 

consistent and culturally informed views of our members and constituents. 

While DPLH has not provided a response to the detailed submissions made in October 

2020, the Minister has invited the parties to this submission to undertake further 

consultations with members and constituents on the ACH Bill released in September 2020 
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and, following those consultations, make a further submission on the ACH Bill.  The Minister 

has also indicated that submissions that include practical solutions to the issues and 

concerns identified would assist the government in resolving these issues.  To that end, and 

to facilitate as efficient a process as possible, a single joint submission has been made by 

the Western Australian NTRBs / SPs to supplement (but not resile from) the earlier separate 

submissions made in October 2020. 

Issue of concern to Aboriginal people 

and their representative organisations  

Amendment to be made to the ACH Bill 

to resolve the issue 

Approvals pathway gives control of 

identification, management and protection 

of Aboriginal cultural heritage to proponents  

Amend the approvals pathway and 

associated provisions in the ACH Bill so 

that the due diligence assessment is done 

by the PBC. 

No right of appeal for PBCs / Traditional 

Owners when low impact permits are 

granted by the ACH Council. 

Provide PBCs / Traditional Owners with 

rights to a merits review of decisions to 

grant s107 permits by the State 

Administrative Tribunal. 

Mandating that information on the existence 

and location of all Aboriginal cultural 

heritage sites, places and materials should 

be reported to the ACH Council and 

included on the ACH Directory 

compromises the ability of Traditional 

Owners to manage, control and protect 

their cultural information in a culturally 

appropriate manner.  The ACH Bill as 

drafted mandates this reporting for all 

persons other than Traditional Owners / 

native title holders, therefore capturing 

NTRBs / SPs, professional advisors, PBCs, 

and organisations such as language and 

cultural corporations. 

Remove the requirement for mandatory 

reporting of ACH to be included on the ACH 

Directory. 

The regulatory material supporting the Act 

must also clearly acknowledge that the 

absence of a listed site on the ACH 

Directory is not indicative to any extent of 

an absence of Aboriginal cultural heritage in 

an area. 

The introduction of “Knowledge Holders” 

undermines the process and outcomes of 

native title determinations by introducing a 

category of persons other than native title 

holders who have authoritative knowledge 

about country and culture. 

Remove the concept of “Knowledge 

Holders” or make this category of persons 

clearly subsidiary to the views / knowledge / 

authority of any determined Native Title 

Holder group or individuals. 

The medium / high impact approvals 

pathway mimics the right to negotiate (RTN) 

process under the Native Title Act 1993 

(Cth).  Twenty-eight years of experience 

with the process is that: 

1 Template Cultural Heritage 

Management Plans (CHMPs) for 

each native title determination area 

must be agreed to by the PBC for 

that determination area.  Note that if 

the template CHMP is a “standing 

instruction” made with the necessary 



Issue of concern to Aboriginal people 

and their representative organisations  

Amendment to be made to the ACH Bill 

to resolve the issue 

• native title parties are structurally 

disadvantaged because of insufficient 

resources to allow them to properly 

participate, including with appropriate 

and necessary advice and valid and 

effective consultation and consent 

processes; and 

• the effect of these constraints on the 

effective participation of native title 

parties is a massive drain on public 

resources to support all parties 

(native title parties, proponents, 

government parties, and the National 

Native Title Tribunal) to step through 

a mandated, time based process 

which rarely produces outcomes that 

are in the interests of all parties and 

therefore equitable and consistent 

with the expectations of the general 

public. 

The most cost effective and efficient way to 

overcome these structural and resourcing 

inequalities in the RTN process is to 

provide minimum standards that are 

culturally acceptable and operational 

realistic for native title parties.   

The lessons learned from the RTN process 

should be applied to the medium / high 

impact approvals pathway.  In addition, the 

Minister’s primary consideration in deciding 

whether or not to approve a CHMP should 

be the interests of the affected native title 

holders / Traditional Owners and the 

protection of cultural heritage. 

The Minister is asked to specifically note 

that this proposal is a significant 

compromise from the best practice standard 

that requires Aboriginal people be the sole 

consultation and consent of native 

title holders, further authorisation to 

ensure lawful validity would not be 

required.1   

2 The Minister cannot approve a 

CHMP that is different to the 

applicable template CHMP unless 

they form a positive view that such 

deviation is required in the 

circumstances. 

3 The Minister’s primary consideration 

in deciding whether or not to 

approve a CHMP is the protection of 

ACH in the interests of the relevant 

Aboriginal people, being the native 

title holders if there is a 

determination of native title. 

4 The affected parties (native title 

holders, PBC and proponent) have a 

right of merits review to the State 

Administrative Tribunal. 

 

 
11 The decision of a PBC to enter into a CHMP may in some circumstances be a native title decision.  
The mechanism of ‘standing instructions’ under subregulation 8(8) of the Native Title (Prescribed 
Bodies Corporate) Regulations 1999 (Cth), as amended by the Native Title Legislation Amendment 
Act 2021 (Cth), may allow the making of valid agreements (CHMPs) consistent with the standing 
instructions. 



Issue of concern to Aboriginal people 

and their representative organisations  

Amendment to be made to the ACH Bill 

to resolve the issue 

decision makers about their cultural 

heritage.  This compromise is not consistent 

with the clear position of Aboriginal parties 

who made submissions on the ACH Bill and 

any further compromise would not be 

possible. 

Local Aboriginal Cultural Heritage Services 

(LACHS) 

LACHS must be PBCs in areas with a 

determination, unless the native title 

holders make a native title decision to 

appoint another entity as the LACHS. 

In areas where there is no determination, 

the Act must set out a process for 

appointing the LACHS. 

 

While the above proposals compromise on significant areas, they are proposed in good faith 

to support the development of a new law to replace the outdated Aboriginal Heritage Act 

1972 (WA).  However, further compromise is unlikely to be possible or appropriate given the 

significance of the subject matter of the proposed new laws and the likelihood that multiple 

future generations of Aboriginal West Australians will have the protection and management 

of their cultural heritage determined by that law.  On a matter of such significance, the 

fundamental principle that Aboriginal people are the only rightful decision makers about their 

cultural heritage cannot be further departed from. 
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