Hon Dr Tony Buti MLA
Minister for Finance; Aboriginal Affairs; Racing and Gaming;
Citizenship and Multicultural Interests

Our Ref: 80-04841

Mr Simon Hawkins

Chief Executive Officer
Yamatji Marpla Aboriginal Corporation
Via email: shawkins@vmac.orq.au

Dear Mr Hawkins

ABORIGINAL CULTURAL HERITAGE PROTECTION CO-DESIGN WORKSHOP OUTCOMES REPORT AND PARTICIPANT QUESTIONS
Thank you for your email of 6 May 2022 providing a jointly signed letter from yourself
as Chief Executive Officer of Yamatji Marlpa Aboriginal Corporation, and the Chief
Executive Officers of the South West Aboriginal Land and Sea Council, Native Title
Services Goldfields and the National Native Title Council. I understand this was sent
on behalf of the Aboriginal Cultural Heritage Protection Co-Design Workshop
(Workshop) event partners and included the Workshop Outcomes Report.
I would like to thank the event partners for the opportunity to participate in and
address the Workshop, as well as for the detailed Outcomes Report you have
provided.

The Aboriginal Cultural Heritage Act 2021 (ACH Act) prioritises the involvement of
Aboriginal people in the protection and management of their cultural heritage. It

addresses the shortcomings of the Aboriginal Heritage Act 1972 (1972 Act),
particularly by improving representation of Aboriginal people in the protection of their
heritage, including mandating consultation and engagement with Aboriginal people.
The Government is committed to the inclusion of Aboriginal people, along with other
users of the ACH Act, in the development of key regulations and guidelines. The
Outcomes Report has also been provided to the Aboriginal Cultural Heritage
Reference Group overseeing the co-design process for its information.

In relation to the questions and issues you have forwarded, I can provide the following
information.
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1. Resources and funding to support Aboriginal communities to first protect
and promote heritage, and then to address applications to access country
2. Support for on-country visits and management and transmission of heritage,
in response to access applications and monitoring the activities of others
3. Government funding for heritage surveys
4. Proposal for a Cultural Heritage Tax on miners to create a fund for protection
and rehabilitation of sites that have been inadvertently impacted
The Government is investigating options to develop a transparent, robust and
equitable cost recovery model to support the introduction of the ACH Act. As part of
the formulation of that model, consideration will be given to developing cost recovery
mechanisms for a range of social, cultural and economic factors.

The Aboriginal Cultural Heritage Council (ACH Council) established under the ACH
Act will also work to support Aboriginal people by promoting public awareness,
understanding and appreciation of Aboriginal cultural heritage, and will be tasked
with proactively assisting in the recognition, protection, conservation, preservation
and management of that heritage.
The Government has already committed $10 million to support the initial
establishment, administration and capacity-building costs of Local Aboriginal Cultural

Heritage Services (LACHS). LACHS will play a key role for local Aboriginal people in
the active management of their cultural heritage and will be able to charge
reasonable fees for services provided in connection with the provision of their
functions under the ACH Act. Any such fees will need to comply with the LACHS
Fees Guidelines, and the content of these Guidelines is one element of the co-design
process.

5. Investment in ACH databases and spatial mapping
The Department of Planning, Lands and Heritage (DPLH) is working to develop the

new Aboriginal Cultural Heritage Directory (ACH Directory) that the ACH Act requires
the ACH Council to establish and maintain. This includes the development of a new
ICT system, including databases and spatial mapping tools, to ensure that the ACH
Directory can be readily accessed by Aboriginal people and other interested parties
(subject to culturally appropriate restrictions as required).
The ACH Directory will be a repository for Aboriginal cultural heritage information in
the State, and a planning tool for persons and organisations requiring to use land.
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6. Replacement of existing standard heritage agreements under ILUAs by
processes under the new ACHA in relation to Tiered Activity processes

It is widely recognised that the 1972 Act does not adequately protect Aboriginal
cultural heritage and that Aboriginal people and proponents have instead used
pathways available via the native title system to negotiate Aboriginal heritage
outcomes.

The activity tiers and associated processes in the ACH Act are not intended to
replace existing standard heritage agreements, such as those made in connection
with Indigenous Land Use Agreements. However, the requirements of the new ACH
Act will apply in addition to existing agreements that may be in place.
If an existing agreement about the management of Aboriginal cultural heritage in
connection with a particular activity is in place between relevant parties, the ACH Act
allows for aspects of that agreement to be used to satisfy certain requirements of the
ACH Act. For example, consultation carried out in connection with the agreement
may be used to satisfy the obligation under the ACH Act to consult in relation to an
Aboriginal Cultural Heritage Management Plan (ACH Management Plan), provided
the consultation was undertaken to the standard required by the ACH Act.
7. Government s streamlining policy in relation to existing project approval
processes under the Mining Act, Environmental Protection Act, Land
Administration Act, State Agreements and the new ACHA
DPLH is engaging with other government agencies regarding existing project
approval processes under relevant legislation in order to examine the interaction
between that legislation and the new ACH Act.
The new ACH Act aligns with Streamline WA, a series of initiatives aimed at making
it easier to do business in Western Australia by improving regulation and regulatory
practice. This includes initiatives aimed at improving mining, planning and
environmental approval processes, while avoiding adverse impacts on the
environment, heritage, workforce safety, and community safety.

8. Under the Act, Ministerial capacity to decide on applications and the issue
of Free, Prior and Informed Consent
The ACH Act provides for different tiers of activity, and the obligations that are placed
on a person wanting to undertake an activity will depend on what tier that activity is
in. Tier 3 activities that may harm Aboriginal cultural heritage require an approved or
authorised ACH Management Plan.
The ACH Act is designed to facilitate meaningful consultation and encourage
agreement between parties in relation to ACH Management Plans. This includes by
requiring parties to use their best endeavours to reach agreement about the terms of
a management plan. Where parties have reached agreement about an ACH
Management Plan, the legislation requires that the Aboriginal party has given
'informed consent . This means that the proponent must have given the interested
Aboriginal party full and proper disclosure of information about the proposed activity,
and that consent is given voluntarily and without coercion.
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Ministerial authorisation of ACH Management Plans is provided for in the ACH Act
only where agreement cannot be reached between parties within the relevant
timeframes. Before this stage, the legislation empowers the ACH Council to assist
parties in reaching agreement and to act as a mediator for that purpose. Where
agreement cannot be reached, the ACH Council will assess an application for
authorisation of the ACH Management Plan and may only make a recommendation

to the Minister if satisfied that consultation has taken place with the Aboriginal party
in accordance with the Consultation Guidelines and that the Management Plan
includes measures to avoid or minimise harm to Aboriginal cultural heritage.
In considering whether or not to authorise an ACH Management Plan (where
agreement has not been reached), the Minister is obliged to consider the application
and the ACH Council s recommendation. The Minister s decision must be made on
the grounds of whether or not he/she is satisfied that the criteria in section 163(1) of
the ACH Act have been met, and what is in the interests of the State.
9. Idea for performance metric to assess the success of the new ACHA
At this stage no performance metric has been developed. The ACH Act requires a
review of its operation and effectiveness to be undertaken every 5 years.
10. Primacy to the views of Aboriginal communities as the authority on
whether heritage exists and how it may be impacted by acti ities in exercising
powers of approval of a proponents application
Unlike the 1972 Act, under the new ACH Act it is Aboriginal people who determine
whether heritage exists. The definition of Aboriginal cultural heritage in the ACH Act
captures both tangible and intangible elements that are important to Aboriginal
people of the State.
The ACH Act also requires proponents of an activity to undertake a due diligence
assessment to determine a range of matters, including whether there is a risk of harm
being caused to Aboriginal cultural heritage by the proposed activity. The due
diligence assessment must be undertaken in accordance with the Aboriginal Cultural
Heritage Management Code. This Code is also being co-designed and I welcome
your contribution to its content, including as to what a proponent should consider
when determining whether an activity will harm Aboriginal cultural heritage.
With respect to the performance of the Minister’s functions under the Act, regard
must be had to the objects and principles of the ACH Act in its administration. It was
enacted to recognise, protect, conserve and preserve Aboriginal cultural heritage, as
well as to manage activities that may harm that heritage in a manner that provides
balanced and beneficial outcomes for Aboriginal people and the wider community.
The ACH Act requires that, in pursing the objectives of the Act, certain principles
must be observed, including those set out in section 9 relating to Aboriginal cultural
heritage and those set out in section 10 relating to the management of activities that
may harm that heritage. This includes the following principles:
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• Aboriginal people should be recognised as having a living relationship with,
and as being the primary custodians of, Aboriginal cultural heritage [s.9(a)J;
• Aboriginal people should, as far as practicable, be involved in:
(i) the recognition, protection, conservation and preservation of Aboriginal
cultural heritage; and

(ii) the management of activities that may harm Aboriginal cultural heritage

[s.9(b)J; and
as far as practicable, in order to utilise land for the optimum benefit of the
people of Western Australia, the values held by Aboriginal people in relation
to Aboriginal cultural heritage should be prioritised when managing activities
that may harm Aboriginal cultural heritage [s. 10(d)].
11. Aboriginal people and all other interested 'ground disturbing interests' and
proponents as "stakeholders"

The ACH Act is about protecting the cultural heritage of Aboriginal people. As the
ACH Act applies across the State, it will affect a wide range of people, as well as
those wanting to carry out activities in the State. As noted above, regard must be had
to the objects and principles of the ACH Act in its administration.
12. Co-design processes and the implementation of the regulations and
policies
The aim is for all regulations and associated documents that are required for the full
implementation of the ACH Act to be completed by the end of February 2023. Some
administrative elements of the required regulations are not subject to the co-design
process and will commence earlier - for example, those provisions required to
support the establishment of the ACH Council, including the appointment of its
members.

13. Inclusion of Aboriginal people outside of Land Councils and PBCs in the
process

The ACH Act recognises Aboriginal people as the best people to make decisions
about their cultural heritage and clearly provides a role for Aboriginal people in such
decisions, as reflected in the Act s principles. As noted above, these principles
include that Aboriginal people should, as far as practicable, be involved in the
recognition, protection, conservation and preservation of Aboriginal cultural heritage,
and the management of activities that may harm Aboriginal cultural heritage (s.9(b)).
The co-design process will allow for key elements of the new regime to be developed
with Aboriginal people and other stakeholders. Co-design workshops have and will
be held at locations across the State throughout the process, including in regional
and remote areas, in order to enable as many people, particularly Aboriginal people,
to participate.
In relation to its ongoing administration, the ACH Act contains a range of provisions
aimed at ensuring the involvement of Aboriginal people. It sets out a formal role for
LACHS, which will provide a single point of contact for Aboriginal people and project
proponents.
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PBCs will be prioritised for designation as a LACHS for an area, however, this is not
intended to exclude Aboriginal people who are not part of the native title group the
PBC represents. The functions of a LACHS include to engage local Aboriginal people
in its area of responsibility to ensure their views are considered in decisions that
affect their heritage. The criteria a LACHS must meet in order to be designated are
designed to ensure it is best placed to perform this role and includes that it has:
• comprehensive knowledge of the local Aboriginal community;
• sufficient support from the local Aboriginal community; and
• the knowledge and skills to engage with both relevant Aboriginal people for
the area and proponents, in relation to activities that may harm heritage.
As the ACH Act mandates notification, consultation or negotiation with Aboriginal
people in particular instances, where no LACHS has been designated for an area,
the ACH Act instead requires proponents and the ACH Council to interact with
knowledge holders. The Act does not dictate who knowledge holders are for
particular areas, and Knowledge Holder Guidelines will provide guidance as to the
steps that should be taken in order to identify knowledge holders applicable in a
particular case. The Knowledge Holder Guidelines are a further element that is
subject to co-design and in relation to which your input will be valuable.
The functions of the ACH Council, which will comprise a majority of Aboriginal
members, also include proactively assisting in the recognition, protection,
conservation, preservation and management of Aboriginal cultural heritage.
I trust the above information is of assistance and look forward to your ongoing
participation in the co-design process.
Yours sincerely

Dr Tony Buti MLA

MINISTER FOR ABORIGINAL AFFAIRS

_4 JUL 2022
cc: Mr Edward Armstrong, CEO South West Aboriginal Land and Sea Council

Mr David Lanagan, CEO Native Title Ser ices Goldfields
Mr Jamie Lowe, CEO National Native Title Council

